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CIVIL MISCELLANEOUS

Before D. Falshaw C. |., and A. N. Grover, |.

Frefoed

THE REGIONAL PROVDENT FUND COMMISSIONER,

321

AND
ANOTHER, —Respondents. :
Civil Writ No. 297 of 1964. |
Employees’ Provident Funds Act (XIX 0]‘.]952)—Sx. 6 and 8 1964
Provident Fund Commissioner — Whether entitled . to recover - em- .-----—--——-—:;G
players’ contribution and administration charges in respect of the Sep.,

period prior to discovery that certain establishment is covered by z":’ze
Act and in respect of employees who have left service prior to such

discovery.

Held, that the liability to contribute to the provident fund under
the Employees Provident Fund Act, 1952, commenced from 1lst
November, 1952.  Under Chapter V of the scheme (p}aragraphs 29
to 33), the employer and the eligible employees %ad to make

2

tribution to the fund from the 1st November, 19

con-

This contribu-

- tion had to be made initially by the employer on his own behalf as

also on behalf of the employees, the share of the employees being realis- -
able from out of their wages. An employer is, nevertheless, = liable
to contribute to the provident fund employers’” contribution 'as well
as employees’ contribution together with administration chargés in
respect of the period prior to the discovery by the Provident Fund
Commissioner that the employer was covered by the Act but’ that

he had not paid the contribution under the Act.
liable to make contributions in respect of the
qualified to be the members of the provident f
1952, but had “left service before the discovery as

‘The employer - is -also
employees  who were
und on Ist November,
it was the duty of the

employer to require those employees  who fulfilled the conditions
mentioned in paragraph 26 of the Povident Fund Scheme to become

members' of ‘the: fund ‘and pay their contributions

pre-discovery period. If the employer defaulted  j
liable to make the contributions under the Act.
Petition under Article, 226
that a_writ of mandamus, or; any other g
directions ée z'.r.;uez_z’ quashing the order requiring
Employee’s share of Provident Fund contip
Ist January; 1961 10 315t to May, 1963 as conveyed.
18th May, 19634 "(inn
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ORDER

GROVER, J.—This judgment shall dispose of Civil Writ
No. 297 of 1964 and five connected petitions (Ci\fl Writs
Nos. 304 of 1964, 305 of 1964, 306 of 1964, 375 of 1964 and
460 of 1964) in which a common question of law is involved.

It is necessary to state the facts in the first petition
only. The petitioner is a partnership concern carrying on
business of manufacturing machine tools and is registered
under the Factories Act since 1958. By a letter dated 14th

" June, 1962, the Regional Provident Fund Commissioner

(to be referred to as the Commissioner) appointed under

' the Employees’ Provident Funds Act, 1952 (hereinafter

called the Act), called for some information in a pro forma
which was annexed to the letter with a view to examine
whether the petitioner concern fell within the purview of
the fact. because by means of a Government of India notifica-
tion dated 7th March 1962, the Act and the scheme framed
thereunder had been made .applicable to every trading
and. commercial establishment employing 20 or more
persons. This information was furnished along = with the

. communication dated 18th June, 1962. It was stated in

the pro forma (copy Annexure «B/1”) that the number of
all- categories. of employees employed as on 30th April,
1962, was 15. On 18th May, 1963, the Commissioner wrote
to -the" petitioner saying that according to the enquiries
made by the ‘Department the petitioner concern Wwas
engaged in industry as specified in schedule I of the Act,
as amended and it employed 20 persons as on 31st Decem-
ber, 1960, and ‘had also completed 5 years of establishment
as provided, under section 16(b) of the Act. As such it
was covered by the provisions of the Act and the scheme

© framed ‘thereunder with offect from 1st January, 1961. He

fu’rfher'proceedéd to say—

: .
: r,_.“K"eeping,.however; in view the ' fact that your
RIS ."'fagtory/_‘establishment has been discovered for
., = - coverage under Employees’ Provident Funds .
oy B “3Act, 1952 at ‘a later stage, you are allowed, as a
‘gpecial case, to deposit only the employer’s

share of Provident Fund contributions and adm.

icharges ‘at the rate of 3 per cent on both em-

. ployees’ ‘and employer’s shares of contributions

for the pre-discovery period, ie., Ist January,

¢ P

\
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- scheme. was sought, to be applied in ¢
‘June, 1963, although for the
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1061 to 31st May, 1963. As far as arrears ofl\’;/{fh 1%%1;1;;
contributions of employeces’ share for the said P A '

period are concerned, these may be left to the'
workers concerned to pay the same jf they so
desire.  The Employees’ Provident Fund
Scheme, 1952 should, however, be applied in

full  from 1st June, 1963 in your factory/
establishment.”

The attention of the petitioner was also invited to the
consequences of the nature of criminal prosecution and
levying of damages, etc., and other charges which would
follow in case the Provident Fund contributions and ad-
ministration charges were not deposited within a certain
time. Tt is clear from Annexure “D” that the Commissioner
informed the- petitioner about the Code number allotted
to it and that it had been covered under the Act with
effect from 1st January, 1961. On 27th May, 1963 - the
petitioner wrote to the Commissioner saying that under
the law it was not liable to pay contributions to the fund
retrospectively for the pre-discovery period and referred

to certain judgments of the Madras and the Calcutts

Courts on the point. On 8th August, 1963, the
sioner sent a reply saying that sirice the . Punjab High
Court had held that the employer of a factory was liable
to report compliance from the date from ‘which the Act
became applicable to the factory, the petitioner had been
rightly directed to deposit the Provident Fungd dties ‘and
submit the-relevant returns from 1st Janhuary, 1961 to
date. The petitioner approached the Government of Indig
by means of a representation, but he' was informed that
his ‘case was not covered by section 19-A -of the Act,

Commniis-

‘Mr, Dalip: Chand -Gupta, who represents the petitioner

in five of the petitions, contends that respondent No..1 had:
no jurisdiction to demand contributions for what is called

the pre-discovery period, ie., the period prior to the date

v,

The - "Regiofidl

Provident Fiind’

Commmissiotier " -
and ‘another’

Gtover, J.

when .the Employees’ Provident Funds Scheme, 1952 (to

be referred. to as the scheme) came.
Commissioner in.its entirety. . For in

ber Union's case, the facts of which haye been set out, the

ull with effect from 1st

period. . 1st January, 1961 to
31st May, 1963 a demand was

bution in the fund of the employer's share only on ' the

to be enforced by t,he“
stance, in Kapurbhim- .

made to deposit the contri-
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M/si oo
bhitnbar I%g;' ground that the aforesaid concern was covered by the Act
v.. “with effect from 1st January, 1961. It is pointed out that
;I’?fvi;iexﬁeg]??n?l :éli?:;berdoi employee.s f(?l.‘ the.relevant period had left
Com missidne:-md g an hus the direction given by the Commissioner
and anstins mpossible of performance. In ‘the return filed in that
| case, this position is controverted and it is stated that
according to the enquiries made, as many as 21 employees
left the service of the employer on different dates, but
they had qualified for membership to the fund, ie., they
had served the concern for more than 240 days before the
date of coverage, namely, 1st January, 1961. A list of
these employees along with the dates from which they
qualified and the dates till which they were entitled to
recover the amount as also the present addresses as
supplied by the petitioner has been attached as Annexure

“R/3” to the return.

Grover, J..

.-It would have been . necessary to refer to all the
relevant provisions of the Act and the -'scheme if the
matter -had been res integra but in a previous Bench deci-
sion- of this Court in Prem Narain Aggerwal v. Union of
India (Letters Patent Appeal No. 2-D of 1956) decided on
13th February, 1957, it was held that the liability to contri-
bute: to the fund commenced from 1st November, 1952.
Under Chapter V of the scheme (paragraphs 29 to 33), the
employer and the eligible employees had to make contri-
bution to-the fund from the 1st November, 1952. This
contribution thad--to be made initially by the employer on:
his: own: behalf as also on behalf of the employees, the
share 7of -the employees being realisable from out of their
wages./,-In that case -also the Commissioner had called
upon the: employers to deposit only their . share from
November, 1952 and the order was sustained on the ground
that the employers were under an obligation to contribute
to, %he'; fund with effect from the date the scheme came
into force under the Act. The Bench affirmed the view ex-
pressed by my Lord Falshaw J., (as he then was) against
whose judgment the appeal had been brought under
clatige 10 'of ‘the Letters Patent which was disposed of by
it; Ina iétéricﬁée ‘also in Haji Nadir Ali Khan v. The Union
of India (1), my Lord Falshaw J. upheld the order made

by 'the Commissioner calling upon the employers in 1955 - -
"deposit the contribution due as from Ist November, 1952 -

to
~rifl) ‘A.LR/1958 Punj.-177.- -
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in respect of the employees
Service with t
Bench decisior

» Who had completed one year’s
he employers by that date. Naturally the
1 was followed,

_Ml‘. Gupta says that in Aluminium  Corporation of
India, Ltd. v. Regional Provident Fund Commissioner (2),
P. B Mukharji, J. has expressed the view that neither
section 6 of the Act noy péragraph 29 of the scheme permits
an 9ption to employees to pay or not to pay their contri-
bl}tlon. Those provisions insist that the employees’ con-
tribution shall be equal to the employer’s contribution. An
order, therefore, exempting the employees to pay their
contribution is inconsistent with the proviisions of  the
Ac.t and it would be entirely against the purpose and
objects of the Act to apply a scheme retrospectively. In
that case the company which had been called upon to
make the contribution under the Act had formulated its
own provident fund scheme which had been in operation
since 1944. The learned Calcutta Judge felt that it would

. be contrary to the purposes of the Act to apply a scheme

retrospectively to a company for a period within which
time some of the employees had already left and pre-
sumably left by taking their provident fund accumula-
tions. The Government, by asking the employer to reple-
nish and refund even those moneys, was doing something
illegal. The position, therefore, in that case was different
and although the trend of the reasoning of the learned
Judge appears to support the argument of Mr. Gupta, the
Calcutta decision cannot be taken to be an adthority for

~ the view that the Commissioner could not call upon the
employers in the present cases to deposit contribution with’

regard ‘to the period called the pre-discovery period. The
Calcutta decision was followed by a learned Single Judge
of the Madras Court in K. R, Subbaier v. The Regional
Provident Fund Commissioner (3). According to Jagadisan
J., the gist of the provisions of the Act relating to pay-
ment of contribution towards provident  fund by * the
employer is such as to make them operative only from
the point of time when the authorities hold that a parti-
cular unit is within the ambit of the Act and make a
consequential demand in terms of the Act and the scheme.
A demand for a back period is not merely llogical and

(2) A.LR. 1958 Cal, 570,
(3) ALR. 1963 Mad. 112.

M/s.  Kapur-
bhimbar TUnion.
V.

The Regional
Provident Fund
Cemmissioner
and another

Grover, J.
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M/s. . = P . . ! o '
I,D‘i;i;iﬁar,KI;?ilg], oppressive but plainly inconsistent with the terms of the

o enactments which are manifestly prospective in their
The ' Regional OP€ration. The learned Judge in tha case appears to have
-Provident Fund been influenced to a certain extent by the fact that the
Commissioner - Commissioner had made a demand for contribution and
and another  for management expenses for a period of 5 years. Another
Grover. T learned Single Judge; Srinivasan, J.; of that Court in Shri

’ Andal and Company v. Regional Provident Fund Com-
missioner (Writ Petition No. 205 of 1962) decided on 26th

June, 1964, dissented from the view of Jagadisan J., and
observed: — '

“Reading the Act and the scheme as a whole, it is
clear that the scheme comes into force at once
and affects every industry at least from the
date on which the scheme was framed. Para-
graph 26 of the scheme provides that every em-
ployee other than an excluded -employee shall

- be entitled and required to become a member
of the fund from the beginning of the month

- following that in which this paragraph comes

~ into force in such factory or other = establish-
" ment. The further requirement is that by that
- date the employee should have completed one.
year’s continuous service. The statute, there-

© 'fore, makes it compulsory upon the employee to
become & member of the fund, and read along
with the other provisions which lay an obliga-

"t ‘tion upon the employer to make the relevant

““contribution, the underlying intent is that the
"‘scheme comes into force immediately.”

He 'was unable to ‘agree that there existed any provision
‘which 'pdstp'oﬁed the application of the Act and the scheme
to the stage of demand being made by the authorities con-
cérined.' In'M/s. N. K. Industries (Private) Ltd. v. Regional
Pfavidé'ht""Fuh_d ‘Commissioner (4) Jagdish Sahai J., after
referring to section 5 of the Act and paragraphs 29, 30 and
32’ of 'the’scheme; said that there was a duty cast on the
employer to'contribute both ‘the shares, ie. his share as
also that of the employee and merely because .no demand
for ‘contribution was made for about 3 years, the demand

(4) AILR. 1958 All. 474.
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could not be

: deeme
missioner,

d to have been waived by the Com- M/s. K.ap'ﬁf*
| Thus, there is hardly any other authoritative bhimbar, "Union.
Pronouncement in which a view contrary to the RS !
eXpressed by the Bench of this Court in Prem Narain i;?:vidénlzgg;'?l?;g
Aggarwal’s case (L.P.A. 2-D of 1956) has been taken. We Comniissioner
have. not been, therefore, persuaded that there is any  and another
strong reason for not following the previous decision. T
: Grover, J.
Mr, Gupta, hag finally contended tha
as those employees, who ha
cerned, the Commissio_ner wa
the employers to

t at least so far
d left the service were con-
S not justified in calling upon
make contribution to the fund in respect
called attention to ihe definition of.the
word “contribution” in section 2(c) of the Act which
means a contribution payable in respect of a member under
a sch_eme. " A member is defined by section 2(j) to mean
] Chapter IV of the scheme deals
with membership of the fund. Paragraph 26 relates  to
classes of employees entitled and required to join the
fund. Paragraph 26-B says that if any question arises
whether an employee is entitled or required to become or
ébh_’cinué‘jas a member, or as regards the date from which
he “is so entitled or required- to become a member,: -the
decision ‘thereon of the Regional Commissioner or, where
a “State Commissioner. is ‘appointed, of the State Commis- ,
sioner-shall be final. It is, however, provided that no deci-
sion shall be given unless both the employer -and the em-
ployee “have been heard.- Chapter V deals with contribu-

- tions. "Paragraph 30 provides- that the employers shall; in

the first instance pay both the contribution payable - by.
himself and also” on_behalf of the member employed: by

him.” According to paragraph 32, the amount of a member’s
contribution paid by the employer shall, notwithstanding

the, provisions of the scheme, etc, be -recoverable -by.
means_of .deduction from the wages of . the member.:
Chapter VI relates. to declaration,contribution cards ;.and
returns. . Paragraph 33 provides - for -a declaration, by .
BNy employed at the time of the ins_tltu:clor_l of

the fund, Paragraph 34 . relates to the declaration by
persons taking up. employment after the -fund has heen
established.”. Paragraph 35 provides for preparation - of
contribution cards. Mr. Gupyta’gl submission is that  of A0 wgdeind
those employees, who have' left service of the employers .
during the pre-discovery period could not be regarded to

be members of the fund as all the formalities required by

v
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M/s . . :
bhimbar I%fil;:, the aforesau% proYisions .contained in Chapter VI were
o never complied with. It is noteworthy that paragraph 26

The Regional lays down that every employee shall be entitled and requir-
Provident Fund ed to become a member of the fund from the beginning of
Cog:;gnssxoner _ the month following that in which the scheme comes, into
another " force if on the date of such coming into force he has
completed one year’s continuous service or has actually
worked for not less than 240 days during a period of 12
months or less in thatfactory or other -establishment or
in any other factory or other establishment to which the
Act applies under the same employer or partly in = one
and partly in the other. In view of what has been found
by the Commissioner, it was the duty of the employers
in all’ these cases to require those employees, who fulfilled
the conditions mentioned in paragraph 26 to become mem-
bers of the fund even during the pre-discovery period. For
the sake of illustration in the case of Messrs Kapurbhimber
Union, those employees whose names according to the
return .are given in Annexure “R/3” were entitled to be
made members of the fund and even though they may
have left service prior to 1st June, 1963, it does not
follow that they could be deprived of the benefits which

Grover, J.

they could derive from the membership of the fund mere-

' ,r~ ly 'because ‘the ‘g\s‘tablishment did not require them to
Y~_ . become members during the period 1st June, 1961, to 31st
' May, 1963. Mr. Gupta, says that the employers are not

and, who according to the return fulfilled the qualifications

laid down in paragraph 26, did, in fact, fulfil those quali-

fications, but this'is a matter which will have to be decided
by the Commissioner in accordance with paragraph 26-B
after giving a' hearing- to both the employer and the em-
ployee when that stage is reached. For the present -all
that is to"be decided is whether the order made by the
Comnmnissioner’ calling upon the employers to make contri-
bution of their share towards the Provident fund for the
pre-discovery period is illegal or without jurisdiction. For
the reasons 'which have already ~been stated, it is not
possible ‘to accede to the contentions of Mr. Gupta.

In ‘the result, ‘all the petitions faill and are dismissed
but in the circumstances there will be no order as.to costs.

Faishaw, C.J. D. Fawsuaw, C. J—IT agree.

prepared to accept that all these persons, who left service:



